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NOTES AND COMMENTS

POLICING THE HIGH SEAS: TIHE PROLIFERATION SECURITY INITIATIVE
3y Michael B’pm

In December 2002, Spanish marines, acting on a request from the United States, boarded
the So San, a North Korcan [reighter crossing the Arabian Sea.t Hidelen under the bags of
cement listed on the manifest were fiftcen Scud wissiles.? However, when Yemeni officials
declared that they had purchased the missiles, the Spanish and U.S. governments allowed the
delivery to proceed.* White | louse spokesman Ari Fletscher explained, “We have looked ac this
maltter thoroughly, und there is no provision under international law prohibiting Yemnen from
accepting detivery of missiles from North Korea.™ Stopping and searching the So Sarn was
probably legal, because the vessel was rot [lving a flag and the name and home port on its hull
had been obscured.” But seizing the cargo from a properly registered vessel was an entirely
different matter.

Neither Yemen nor Novth Korea was bound by the voluntary guidelines of the Missile Tech-
nology Control Regime.® Yemen had ratified the 1988 Convention for the Suppression of
Unlawiul Acts Against the Safcty of Maritime Navigation,” but North Korea hud not. In wity
event, the scope of that Conventen does not extend to the content or destination of cargos.
Yemen is one of 43 parties (o the United Nations Convention on the Law of the Sea, but
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“under welliceepted principles of customary international Taw, that meant irwas a staleless vessel, therefore. ot
inuler the protection of any state and subject 1o selzure by any navy thai chose 1o do so” He added, however, that
in the “final hours hefore the Spaniards actally conducted their non permissive boarding ol the shap, there was
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did acknowledge rhat we would be allowed 1o board.” Dep't of State Briefing, Proliferarion Security nitiative, Federal
News Service, Sepl. 9, 2003, wvardable at < ip/ Swwwinsg.com /s,
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Article 110 of that treaty stipnfates that a ship may be (orcibly boarded on the high seas if it
is rcasonably suspected of engaging in pivacy or the slave rade; lacks a [lug (i.e., a single coun-
iry of registration}; or is broadcasting in an unauthorizcd manucr toward, or is registered
in, the state that wishes to board.™ This provision could be rclied upon by nONPAaracs such as
North Korew, as codifving an unwritten but universally applicable rude of customary interna-
tonal law that does nofextend 1o allowing the seizure of matériel at sea. The underlying prin-
ciple of exclusive Hlag state jurisdiction on the high seas was identified by the Permnanent Court
of International Justice as long ago as 1927: *ILis certainly true that—apart [rom certain spe-
cial cases which are defined by international law—vessels on the high seas ure subject to no
authority except that of the State whose lag they fly.™

Astate may consent to another stute exercising jurisdiction over ome or more of its vessels;
indeed, Article 110 of the Law ol the Sea Conventieon begins: “Excoept where acts of interfer-
ence derive from powers conferred by treaty . .. " Such delegasions of jurisdiction ure increas-
ingly common, particularly with respect to vessels suspected of smuggling drugs.”' Yet the
requirctnentof flag state consent, and the reluctance of some states 10 provide consent, create
an oppornmnity for those who would traffic in the world’s most dangerous weapons. Traffickers
can take advantage of flags of convenience—registering their vessels in states that provide
litile in the way of regulation and oversight—or use vesscls flagged by states that steadtustly
refuse o consent to the exercise of high seas jurisdiction by others. North Korea, with its long—
range missiles and active miclear program, is the proliferating state of greatest concern; poten-
tial recipients include EFran, Syria, and avariety of terronist groups and other nonstate actors,

Shipments by air pose similar problems. The airspace above a country’s territory is subject
to its jurisdiction, but venture olfshore and the regime of high scas [reedom of overflight
applies: beyond twelve naatical miles (the territorial sea), an alrcraft may not be foveed to land
by other states unless it is unregistered or engaged in piracy.'”

Key metubers of the LS. government were clearly rankled by huving 1o release the So San.
President George W. Bush himself was described as “a very, very unhappy man.”'* Yet the
release of the vessel was reflective of the seriousness with which the high seas regiime is taken
by the L’nited States. That regime forms the legal loundaden for the global mobility of U.S,
forces.” And US. merchant vessels, whether Hagged athome orabroad, depend on the pro-
tecLion Aﬂ“{)[ ded by the requirement of Hag state consent, as do foreign vessels carrying goods

"LOS Convention, sipranole 3, Art LR See i, Art. 58, para. 2 (incorporating by reference Art. 11¢and other
relevaint provisions of the high scas regime mto the regime of the exclusive economic zone}, A list of partics to
the [LOS Convention can be bound al <htp:/ Swewwoannorgs Depts/los/convenrion _agreements/ convention _
agreements iz,

"8.8. Lotus Case (Frov. Turk), 1927 PLCL] (ser. Ay No. 9, at 25 (Sept. 7). Further evidence of the principle may
be fonnd in Article 92(1) of the LOS Conventon, supra note 3: "Ships shall sail under the flag of eme Siate only ad,
save in exceplional cases expressiy ]}'l'UVi(l(‘(l Forin imernational treatics or in this Convention, shall be subject o
is exclusive urisdicion on the high seas.” Arricle Y2 repeats verbatim the text of Article 6 of the Geneva Convention
on the Hligh Seas, Apr. 29, 1958, 13 UST 2312, 450 UNS 82, also unailadle ai <http:/ /Hewcher.fts.edu/muln/
towes/ BEESOA tx,

HLOS Convention, sugng note H, Art, | 14,

' Seecdisenssion, petfres pp. H38—.

' See. er, Conter-Profifercdion: Praciising to Provoke, FCONOMIST, Sepl. 20, 2008, ar 41,

Y Kav [Lailbronner, Freedom of the Atr and the Coavention an the $am of the Sea, 77 AJIL 490 (198:3); NiCHOLAS
GRIEEF, PUBLIC INTERNATIONAL LAW IN TIHE AIRSPACE OF TUE TG SEas 7—16, 1663 (19943,

" Sanger & Shanker, supra note 2,

" See lestimony on the Military Imp!imtinm of the United Nations Convention on the Law of the Sea, 11.5.
Senare Commirtee on Armed Scrvices Elearing, Apr, 8, 2004, aqvadable af <hup://armed-services.senate gov/ >
Writken Statement of Willuam T Tafe IV, Legal Adviser, Dep't of Stace Before the House International Relations
Commitiee on Moy 12, 20014, Concerming Accession o the 1982 Law of the Sea Convention and Radficanon of the
1994 Agreeme I]I:\Irlf_ll{lll'l}_] Part X ol the Law of the Sea Convenron, LS. House of Representatives Committee
on Incrnational Relations Hearing, May 12, 2004, availabie af <hup:/ Zwwwe house.gov/internadonal _relations,/
FORA1ufO5 1204 oo,
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to or from the United States. The So Sar incident demonstrated the need (o eurtail the oppor-
tunities available to tralfickers of weapons of mass destruction (WMD) and associated tech-
nologies under the existing rules, while reiaining the benefits to those engaged in less threat-
ening forms of trade. John Bolion, Undersecretary of Siate tor Arms Control and Interna-
tional Security, was tasked with leading a muldilateral response. The resuli is the Profiferation
Secunty Initiative (P81}, a collective ellort to strengthen ithe political commitment, practical
capacitics, and legal anthorities nccessary to stop, scarch, and, if necessary, scize vessels and
aireraft believed to be transporting “weapons of mass destruction, their delivery svstems, and
reluted materials. ™'

The analysis that follows focuses on the marititne aspects of PSI, measuring the initiative
against existing intemational law and considering its potential as an impoetus tor legal change.
It explains that much of PSIinvolves nothing more than the consistent and rigorous applica-
tion of existing rights under national and international law. Concurrently, the initiative pro-
motes the development of new legal authorities by way of bilateral and mmitilateral wreatics.
Finally, and less obviously, PS1 may lead to new rights under custemary international law.

Several analogous historical developinents arc examined with a view to predicting whether
and where the initiative will vresult in new internaticnal law. This inguairy suggests that the (treaty-
making aspects ol PSI will succeed, but not with respect to all states, and that there is not much
prospect for a new rule of customary international law specific to the high seas interdiction
of missiles and WML As a result, the problem ol nonconsenting states such as North Korea
will remain, leaving those wishing to take high seas action against vesscels llying such flags with
three options: sccuring a United Nations Security Council resolution that authorizes inter-
diction; claiming that the vessels pose a threat thac falls within the scope ol an existing, or
evolving, customary international law right of preemptive self«lefense; or simply violating
international law, At the moment, all three options remain avallable 1o the United States,

The analysis closes with a brief assessment of the broader value of PSHin a world strugpling
to cope with multiple concerns, including the combined shreat of WMID and global terror-
isim on the one hand, and the vicissitudes of U.S. power on the other. It concludes that the
initiative, while less than ideal, represeits an appropriate and practical response 1o avery real
problem.

[. PROLIFERATION SFCURITY INITIATIVE

Announced by President Bush in Krakow, Poland, on May 31, 2003, PSI now comprises
fifleen countries: Australia, Britain, Canada, France, Germany, lNaly, Japan, the Necherlands,
Narway, Poland, Portugal, Russia, Singapore, Spain, and the United Srates.'” Five rounds of taiks
have already 1aken place in Madrid, Brisbane, Paris, London, and Lishon, the most recent on
March 4=5, 2004." “Operational experts” meetings were held in Washington and Ottawa, in

" Press Release, White Tlouse, Principles ot the Profifesanion Securiry Initiative (Sept. 4, 2003), ariluble at<httpn/ /
www . stale.gov,/ o/ np/rls/ prsrl /23809, tme, See DEP™T o1 "JTUI PROVIFKRATION SECURNY INITIATVE: STATEMEN T
O INTERIIGTION PRINGIPLES, Sept. 4, 2003, available ni<htrps/ Swwew state gov /L np /s s/ 25704 hime, For areport
of official acknowledgment ol the link between the release of the So Sawand PSIL see Nicholas Kraley, U8, Seehs Astan
Aid for Shipy Seaveles, WASH. TIMES, June 13, 20038, at AL

1 e Steven R Weismman, {58, fo Send Sugrreeed To Nonthe Kemeerwts T Nevvrad Loxevedse, NYOTIMES Aug. 13, 20003, Al
Richard Boucher, Stte Department Spokesman, Taken Questions, Proliferation Seewrity Iniriative--Paris Meeling
of Core Participants, September 34, 2003 (Sepr. 2, 2003}, avadableat <hup:/ S www.state.gov/r/ pad prs/ps /200057
2367 3. hum>; Remarks by the President on Weapons of Mass Destruction Proliferadon, Fort Lesley | MoNair —
National Detense University, Washington, DLC,, Feb, VL, 2004, avwifable cof <hup:/ Swwwowhilchouse. gov/ news /
releases  2004,/02 /2001021 - hunls; Russia forms Weashington s WMB-Security oitiative ORLANDG SENTINKTL (Fla ),
June 1. 2004, AB,

* See PROLIFLEAVION SECURTTY INITEATIVE, GHAIRMAN' S STATEMEN AT THE FIrrni Mey N, Marv, 5, 2004, arwridefils
al <http:/ Swwwstate gov/ 1/ np/rls/ other/ 30960pLhime
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December 2003, and April 2004, respeciively.™ 8o {ar, stales have agreed to exchange infoi-
mation concerning suspoected prolileration, to review and strengthen their national laws, and
(0 undertake a number of specific interdiction measures.™

Apart{rom not trufficking in missiles and WMD themiselves, these measires include coop-
crating in the search and scizure of suspect vessels that are flving the flags of parsicipating
states, scarching suspect foreign vessels that enter their ports, denying transit nghts to suspect
aircraft, and requiring any such planes that do enter their airspace to land for inspection.
Six surall-scale operational exercises have taken place, inchiding several mock interdictions
al sca, and further exercises are plunn{:d.w

In addition to the fifteen confirmed PSI-member states, two other countries—Denmark
and Turkey—sentrepresentatives to the December 2003 operational experts meeting.™ Some
sixty other countries, although not yer joining P51, have reportedly agreed to cooperate on
an ad hoc basis if a “rogue” ship or aircraft enters their territorial waters or airspace.”

Maost importantly, PSIhas already produced resules. In late September 2003, US. and British
intelligence services Iearned thar a German-owned freighter, the 880 China, was on its way
te Libva carrving thousands of parts for gas centrifuges of a kind thuat cun be used to enrich
uranium. They notified the German governinent, which asked the ship's owner to divert the
ireighter 1o an ltalian port where the suspect containers were then scized. This successful
aperation—which was not legally contentious because the vessel voluntarily came into port anc
the centrifuges were not on the manifest®—has subsequently heen credited with encour-
aging Libyan leader Muammar elQaddafi 10 abandon his WMD programs,™

[1. EXiSTING INTERNATIONAL AW

All the P8I measures agreed upon so far are consistent with existing interuational Iaw.
There is nothing that prevents a state [rom granting permission to board and search vessels
[lying its [lag or 1o require aircratt of its registry to land {or inspection, For exumple, on Decem-
ber 11, 2001, a multlaterai treaty ente red into eftect under whicl fiftv-one countries accorded
each otber the right Lo board and inspect fishing vessels Dagged by other states parties in “any
high seas area covered by a subregional or regional fisheries management organization or
arrangerent . . . for the purpose of ensuring compliance with conservation and management
measures for straddling fish stocks and highly migratoty fish stocks established by that orga-
nization or arcangement.” Similarly, a number of hilateral treaties accord stop and scarch

" id.

* Sep PROLIFERATION SECURITY INTTIATIVE: STATEMENT OF INTERDIC TION PRINCIFLES. supra now 16,

rd

“ See PROLIFERNTION SEGURILY INTUATIVE, CHAIRMAN'S STATEMENT AL 111 FIFTTLMEETING, supre note 18,

" The New Mulitaterativm, WALL 5T, )., Jan. 8, 2004, at AZ2; Profiferafion Security betietive: Ladyare Cease Crnons First Year's
Achienements, NISEXPORECON TROLOBSERVER 25, 26 (Thec, 2003,/ |an. 2004), voelable at<htep:/ /S ensaniisedu S prabs /
nisexcon /s,

R

= New infra nole 46,

“ Rotnwe Wright, Skip frnciderd May [lave Sivayed §ifye; Contrifiges fnieveepled in Sf*fn‘s*m!w Wasin Post, Jan 1, 2004,
AUALB; (L8, Seead Shipload of Nucleur Hape el Bonered for Litwa i Oclober, NYUTIMES, Jan. 1, 2004, at AT €f Seymour
M. Hersh. The Deal: Wiy fs Waskington Coing Fasy on Palistan’s Nudear Black Merketers? NEW YORKER. Mar. 8, 2004, ar 32
{reporting thar Libya itsell may have informed Britain and the United States of the shipment); Wiliim J. Broad & Lavid
2. Sauger. After finding Avms Program, Fibva Receives o Strfreise, WY TIMES, May 20, 2004, 21 AG (reporting that the (1.5
led team conducting the scizure missed one conainer of centrifuge components. which was subsequentiy handeed
over by Libyaj.

7 Agreement for the mplementaron of the Provistons of the UN Convenition on the Law of the Sea of 10 Decem-
Iwr 14982, Relating (<2 the Conscervation and Managemeniof Straddling Fish Stocks and Highly Migratory Fish Stocks,

L2E{1), UN Doc. A/GONE.164/37, 34 TLM 1542 a0 i563 (1995), available at <hip:/ Swwwooniorg/ Depsloss
convention agresments,/conventon_overview_fish_stockshtnu= Article 21 {5) allows the | m-?-.pﬁ:ungsntc* LseCuTe
cviclenee where “there are clear grounds For belicy g that a vessel has engaged in any activity conitrary ro” those
measures, and, ifa ﬂdg:-.mw fails to respond of ke action once heing nonfied of ;mappdrcnumlduﬂn Article 21(8)
alfows the mspoecting state, "where appropriate,” (1o bring the ollending vessel 1o port. Seediscussion, infre ppr. 53038,
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powers with respect 10 vessels on the high seas believed to be smuggling drugs.”™ States conld
and shouid, by way of bilaweral treaties or one or more multilateral treaties, agree 1o do the
same with respect to vessels suspected of WMD proliferation activities.

Ou February 11, 2004, the United States and Liberia, the world’s second largest shipping
registry aftcr Panama, signed the first treaty of this kind.™ In i(, the two countries accord each
other the right, on the high seas, to board, search, detain, and seize the cargo of any vessel
that is reasonably suspected of (rafficking in missiles or WMD.” The agreed right o interdict
is provided without prejudice (o other rights under international law that might also allow
for boarding, and it can normally be exercised only if a request for authorizaton is first made
1o the flag state. But the treaty also stipulates that authorization may be presumed, il such
a request is made and two hours pass without a response. Moreover, the treaty explicitly fore-
sces that its terins could provide a template for similar agreements between Libena and other
slates, opening the door to a series of identical bilateral agreements between that conntry and
all the PSI members. As it happens, Liberia does not have a navy. Yet despite the apparent
absence of actual reciprocity, this technically reciprocal treaty is entirely legal—and it will
help o close a powentially important path for the high seas traffic in missiles and WMD. A
simmilar bilateral ureaty, concluded between the United States and Panama on May 12, 2004,
extends the reach of U.S. antiproliferation efforts vet [urther.” The conclusion of multiple
new bilateral treaties could be augmented through the amendment of existing multilateral
instruments: the Missile Technology Conurol Regime could be transtormed into alegally bind-
ing treaty, or the Suppression of Unlawful Acts Convention—ithe scope of which already is
under revicw—could be extended 1o criminalize the transport of WMD, their deliverv svstems,
and relatcd materials on merchant vessels.”™ The United States has proposed amendments to
this eftect that would permie the search and seizure of suspectvessels. One amendment would
require that an elfort be made o contact the flag state belore interdicting, with consent being
presumed if four hours passed without a4 response.™

A more tradidonal but less expedient appreoach might involve the negotiation of a new mui-
tilateral treaty. As with the 1995 Straddling Stocks Agreement,” this conld conceivably take
the lorm of a protocol to the Law of the Sea Convention, which is currently being considered

M See discussion, infra pp. H538—H). There is also a recent bilateral reaty allowing for the high seas interdicrion of
vessels sispected of canrving illegal migrants. See Agreement Between the Governmentof the United Stares of America
and the Government of the Dominican Republic Concerning Maritime Migration Law Enforcement, May 20, 2008,
200% UST LEXIS 32. An earlier agreemens between the United States and 1Laifi, to similar effect, was terminated by [ean-
Beruand Avistide durinyg his first presidency. See Exchange of Notes, United States-Tain, Sept. 293, 1981, 33 UST
3559, 1981 UST LEXIS 40,

* See Associalcd Press, Heal Lets 115 Search Ships, NY. TIMES, Feb. 14, 2004, ac At

* Apparendy becanse of concerns expressed by some Furnpean governments, the agreement does not extend
Lo hiareboat chartered vessels registered in the United Stares or Liberia by the owaer butalso regisrered inanocher
state by the charterer. Agreement Between the Government of the TTiiced Suares of Americaand the Governmenie
of the Repllhht of Liberia Concerning Coaperation to Suppress the Proliferaton of Weapons of Mss Destruction,
Their Delivery Systems, and Related Maternials by Sea, Feb. 11, 2004, Arc 3, avadable af <htop:/ S www.state.gov/t/
nps tl’t‘r;’-}f’m"i hims, Any seized cargo is 1o be disposed of by the flag state in accordance with its national taws,
but may he transferred 1o the other party in a manner thar reflects the latter's "contribution . . . to facilitating or
effecting the lorfeiture of snch asses or proceeds.” fd, Art, 12,

* Amendment to the Supplemeniary Arangement Between the Govermnent of the United States of America
and the Government of the Republic of Panama o the Arrangement Between the Government of the Uniced States
ot Amenca and the Covernment of Panama for Support and Assistance from the Uniled Scues Coast Guard lor the
National Maritime Service ol the Minisory of Governmentand Justice, May 12, 2004, avaifubie at<hiipz/ Swww state.
gov/t/np/rty/ 32858 hrms,

* Convendon for the Suppression of Unlawlul Acts Against the Safety of Maritime Navigation, supranote 7. See afs
Legal Committee of the internatonal Mangme Orgameation, 871h session: 13 o 17 October 2008, summary of work
erutlafde at <hup:/ Swww imo.org homeasps; PROLIFERANON SECURITY INTUIATIVE, CHAIRMAN S STATHEMENT AT THE.
FiF v MEETING, supri note 18,

* Michael Richacdson, ft's Fufl Steam Ahead in Hand for Terrer Avms Shapments, STRAITS TIMeS (Sing. ). Oct. 25, 2003,
avtlable af LEX1S, News Library, Individnal Publications file. Asimilar approach is alrcady vsed in some bilateral
treatics directed at drug mmgglmg See cliscussion, fnfra pp. 53810

M Se discussion. sudee 1. 529
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by the UK, Senate for its advice and consent to accession.™ However, PS1 metmber states
have given no indication of moving in this particudar direction.

The problem with all the treaty-based approaches is that the states most likely 1o wraffic
n WMD and associated wchnologies are unlikely to accord stop-and-scarch powers to other
stales. Shaps Hagged by nonconsenring states may be searched when in foreign harbors if
reasonably suspected 1o be carrying armaments that have not been declared.™ But modern
vessels are able to civcurnnavigate the globe without stopping for fuel and provisions, Once
noTt states begin asserting their right 1o search for and seize undeclared missiles and weapons
componenls—us 1s envisaged under PSI—suspect vessels could simply avoid entering a port
cnToulLe.

The most effective way 1o address the problem of nonconsenting states would be through
the UN Security Council. Any country whose shipments of weapons were deemed by the Council
o pose a threat o international peace and security could be made the subject of a Chapter VII
resolution granting the necessary powers to other states.* On several previous occasions, the
Council has categorizecd the proliferation of missiles and WMD as a (hreat to international
peace and security. For example, in Reseliution 687 of 1991, i stated that WMD posed a threat
to “peace and security” in the Middle East and imposed a siringent disarmament regime on
Iraq.™ In Resoludon 1172 of 1998, it condemned nuclear rests conducted by India and Pakis-
tan and aflirmed “that the proliferation of ull weapons of mass destruction constitutes a threat
to international peace and security.”™ And in Resolution 1373 of 2001, in the aftermath of
the terrorist attacks on New York and Washington, the Council noted “with concern” the close
connecton between international terrorism and, inter alia, the “illegal movemnent of nuclear,
chemical, hiological and other potentially deadly materials”™; it also categorized this connec-
tion as a “threal (o international secarity,™

The adoption of a Chapter VII resoluidon that anthorized high scas interdictions would
not be legallv contentious, but it would depend on securing the support of nine of the lilteen
Security Council inembers, including the votes, or at least the abstentions, of all five perma-
nent members.* At the moment, itis unclear whether the suppoTt or acquiescence of France,
Russia, and China can be assured. Although France and Russiaare participating in PSI, their
relations with the Bush administration were strainced by the decision to go to war in Iraq with-
ont express Security Council authorization.™ And though Chinese relations with North Korea
have recently cooled, China has traditanally supported Pyongyang; it currently favors using
cconomic and diplomatic pressure rather than steps that could provoke a military confronta-
tion.* But even if it were possible to obiain a Security Council resolution specifically autho-
rizing the interdiction of North Rorean weapons shipments, the Bush administration might

* See Former Legal Advisers” Letter on Accession 10 the Law of the Sea Convennion, 38 AJIL. 307 (2004), and
hearings cited at ., n.1.

O porcsaace righis, see R ROCHUCRGIULL & A V. Lowk, THE EAW OF THESEA 65-69 {3d ed. 1999) (*By enier-
ing foreign ports and other internal waters. ships put themselves within the territorial jurisdiction of the coasial
Stare. Accordingly, that Stare s entitled to cndorce its Eaws against the ship and rthose on board. ‘:1I|_'lj{‘[ I 1gx the normal
rules concerming sovereign and diplomatic immunides, which arise chictly in the case of warships.”) See also Ted L,
McDorman, Hegionad Porf State Controf Agreements: Swme fvves of nternational Law, 5 OCEAN & CoasraL 1], 207
(2000 ; Doris Konig, The Enforcement of the Enternational Lo of the Sea By Coastal and Port Stutes, 62 ZEISCHRIFT FUR
AVSLANDISCIHFS OFFENVULIGHES RFCGHT 1iNG VOLKERRECHT 1 {2002).

T See generally Jochen Abre. Frowein & Nico Krisch, Introduction to Chaprer VI, in THE CHARTER OF T1IF UNITED
NATIONS: A COMMENTARY 701-16 (Brumo Simma e al. eds., 2d ed. 2002).

®SC Res, 687, UN Doc. 5/RES/687 (19u1),

M8 Res, 1172, UN Doc. 8/RES/ 1172 (14998).

* SC Res. 1373, para. 4, UN Doc. 8/RES/ 1575 (2001).

* See LIN CHARTER Art. 27, para. 3.

iz New Doyle MoManus, 128 Finds Ity Lonety af the Top, LA TVES, Apr, | 3, 2005, al 1; Elame Scinlino, A f\rmrm
et Wer: Ih&ham;wi Allies; Evropie Assexses Damage to Western Relationshaps and n:kﬁ Sieps 1n R.er.ﬁurfff MY TIMES, Apr. 2
2003, ar B12,

" Nee Fvan 8. Medeiros & M. Tavlor Fravel, {hane’s New Dipifnciee, FOREIGN AFE,, Nov /Dec, 2003, al 22,
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prefer to avoid depending on a situation-specific Council resolifion, since such a resolution
would probably not authorize similar future actions against other states. A parallel may be scen
in the decision not w seek express authorization for the 2001 intervention in Afgrhanistan.
The right of seli<delense was invoked instead, a move that helped 1o sccure widespread agree-
ment that the right of self<defense includes respansive action against state sponsors of terror-
ist, not just in Afghanistan.”

In his specch o the UN General Assembly on September 23, 2003, President Bush requested
that the Sceurity Council adopt 4 new antiproliferation resolution that would “call on alt mem-
bers of the U.N, to criminalize the proliferation of weapons. . . of mass destruction, to enact
strict export controls consistent with international standards, and to secure any and all sen-
sitive materials within their own borders.™ A dralt resolution o this eftect, introduced on
March 24, 2004, by the United States on behall'of all the permanent members, was adopted
as Resolution 1540 on April 28, 2004.* [tinvokes Chapter VIT and requires all states o “develop
and maintain appropriate effective border conwrols and law enforcement efforts 1o detect,
deter, prevent and cornbat, including through international cooperation when necessary, the
illicit trafficking and brokenng in such items in accordance with their national legal authori-
ties and legislation and consistent with international law.”"” Rut it merely “calls upoen all States,”
again in accordance with national and international law, “to take cooperative action to prevent
illicit trafficking in nuclear, chemical or biological weapons, their means of delivery, and relaied
materials.”™ The reconunendatory nature of the latter provision indicates, together with the
references 1o international law, an absence of any anthonzation to exceed the existing rnules.

1. CUSTOMARY INTERNATIONAL LAW

In certain circumstances, customary international law might already allow [or the high
seas interdiction of suspected WMD or missile-laden vessels flagged by nonconsenting states.
These circuustances could arise when the vessel posed an imminent threat, ¢ither to the
mterdicting state or to a third state that requested the interdiction. It is widely considered that
the customary international law right of individual or collective self-delense, as referred to
in Article 51 of the UN Charter, extends o preemprive action if there is a "necessity of sclf-
defense, instant, overwheiming, leaving no chaice of means, and 1o moment of delibera-
tion.” Indeed, the Carolineincident that gave rise to these criteria involved action taken Lo
prevent weapons shipments, albeit across the Niagara River and not on the high scas.™ If a
North Korcan flag merchant vessel were thirteen nautical miles from Los Angeles with what
intelligence indicated was a nuctear weapon on board, few would contest the nght of the Uuited
States o stop, search, and, H necessary, scize the vessel,

The law is less clear with respect 10 the high seas interdiction of weapous in less immecdiately
threatening circumstances. Apart from ithe absence of any such right among the interdiction
rights codified in Article 110 of the Law of the Sca Convention,” the siate practice on this
specific issue is hardly conclusive. For example, in 1873, the Virginius, a US. —[lag vessel, was
scized on the high seas by (the Spanish navy while carsying weapons, along with British and

¥ See Michacl Byers, Ferravism, the Lse of Force avd Inteenational Fauafter 1 Sepresnber, 51 INTL & Come, L.Q), 401
(2002}, reprinted in 10 INT'L REL, 155 (2002),

% President George W. Bush, Address 10 the United Nations Ceneral Asseinlly (Sept. 23, 2003). aoailable of <o/ 7
www. whitehouse . gov/news/releases,/ 2008 /09, 2005002 34 bl On Febroary 11, 2004, President Bush renewed
his call lor prompi passage of such a resolution. See Remarks by the President on Weapons of Mass Destruction
Proliferation, sugra note 17,

T SC Res, 1540, UN Doc, $/RES S 1540 (2001).

" fd., para. 3{c).

M fel., para. 1L

Y RY. Jenmings, fhe Carnline and McLeod Crases, 32 AJIL 82, 8%, 91-92 (1953).
"I, at B2-81,

1 Bee discission al note B s
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L1.5. nasionals, 1o Cuba insupport of an insurrection against Spain. Spain claimed sell-defense:
he cluim was acceptec by Britain but rejected by the United States.™

During the tate 1950s and early 1960s, France stopped and scarched thousunds of ships
suspected of carmying weapons 10 Algeria during the uprising againse French rule.™ Its actions
were strongly opposed by many of the states whose ships were affected.™ Robin Churchill and
Vaughan Lowe suggest that a contrilbing factor to the opposition was “the emergence . .
of rniles limiting the use of lorce generally, and notably article 51 of the UN Charter, which
aguably limits the right ol seli<defence to cases of armed attack.™ Although the colonial con-
rext may also have atfected the international reaction, the evidence of state practice and
apinio juris reneraied by opposidoen to the French policy would still seem (o militate against the
existence of any extended right of sell-defense against weapons shipments on the high scas.™

This conclusion is supported by British practice during the 1982 Falklands war, when London
cxpressed the view that the rtght of sell-defense did not extend o the intereeption of a French
vessel carrying weapors to Argentina.”” Howcever, since Britain and Argentina were in a state
ol armned contlict, the widely accepted righcof belligerent visit and search was probably avail-

able instead. ™

During the 1962 Cuban missile crisis, the United States asserted aright to stop and search
vessels bound for that island nation o determine if they were carrving “offensive military
cquipment.” But ir justified this action on the busis of Chapier VIIT of the UN Charter, as
regional peacckeeping,”™ though this Fact has not prevented at least two academics from sub-
scquently regarding the action as a precedent for preemptive self-defense.™

Finally, there is some Israeh praclice concerning high seas interdiction of weapon-laden
vessels, most notably the Junuary 2002 seizure of the Karin-A, an bragi-flagged ship in the Red
Sca.”! Some fifty 1ons of mostly [ranian-made weaponry were found on board, inchiding Kat-
viusha rockets, antitank, and anti-arcraft missifes. Israel claimed that the weapons were destined
for the Palestinian Authority and chat it was acting in self-delense against an imminent threat;

OHURCHN L & Lo, sugrg note 36, az 217, The dispute was eventually setded. Agreement to Resolve Claims i
the Case of The Steamer "Virginius,” Feb 27, 1875, 115 -Spain, reprinted in 2 TREATIES, CONVENTIONS, INTERNATIONAL
ACTS, PROTOCOTSANDAGREEMENTS BETWEEN TTE UNOTED STATES AND OV EIER POWERS 156465 (Whlliwm M. Malloy
add., 1914,

13, Momuaz, 1.a Hawute Mer, in TRATE DU NOTVEAU DROT T DE LAMER 337, 368 {René-Jean Dupuy & Daniel Vignes
eds.. 1UHD),

" Robert C. F. Reuliand, feterference with Non-National Ships om the High Seas: Peacetime Exceptions to the Fxefusivity
Rule of Flag-State furisdiction, 22 VAN, L TRanss AT L T L6, [218-19 (198%).

CHURCHILL & LOWE, supre note 36, at 217,

* For a rule of customary internactonal law 1o develop or change, a large majority of srates must express their
consent, cither expressly or tacitly, through their behavior, which constities staie practice aswell as. potemially and
crucially. evidence of their views as o the existence or desirbitity of legal obligation., ve., apindo juris, See generatiy North
Sea Continental Shelf Cases (FR.G./Dena FRG/Nethl), 1969 IC] Rer, 3, 41, para. 71, (Feb. 200 Michacl Akchurst,
Cirestom as o Sovrce of International Lo, 47 BRIT.Y.BUNT'L. L. T (1974-75); G, M LYaNILENKO, EAW-MAKING IN TLF INTER-
h‘nll('.l[‘w"ul (x(}\TMIINII‘r {1093},

7 See CHURCHINL & Lowya, suprent one 36, an 217, Geoffrey Marston {cd.), {nited Kingdom Matevals on International
L FUR2 55 Bror, YO B, INU'L L. 337, 469 (1982).

M S GrORGE P, TOLITAKIS, MODERN ASPECTS OF THE LAWS OF NAVAL WARFARE AND MARITIME NEF TRALINT Y 520-75
(1O9R Y SaN REMO MAaNUAL ¢ INTERNA TEONAL LAW APPLICABLE 1O ARMED CONFLICTS AT SEA, 215-16 ([ outse
Doswald-Beck od., 19493); John Astley I3 & Michacl N, Schounte, ‘The Law of the Sea and Naved Opevations, 42 Al L.
]-{1"'.’ P19, 1a8=17 {1997,

' Ser Abwam Chayes, Lawe and the Onarantine of Cuba, FOREIGN AFF., Apr. 1963, ar 550, 304 Richard N. Gardiner,
Neither Bush v the ﬁ:rnf}mdﬂ 97 —"‘L]I]_ B85, BRT {2005). Bou Chayes amed Gardner were involved in the develop-
ment of the US. position—Chaves as State Department legal adviser, Cardneras deputy assistant scoretary of state
tor intermational organization affairs.

M Ser Ruth Wedgwool, The Full of Suddam Fhussein: Secwrity Conncil Meandates and Preemplioe Self-Dejerse, 07 AL
576, H84-RD (2003} John Yoo, Fuernationad faw and the War in Bag, 97 AJIT. 563, 571-73% (2003).

"L Sew Diavid Horowing, fsimed Says 56 Tars of Seized Arms Were Measd fur Patestinians, IRISIUTIMES, [an. 5, 2002, a0 13
Eric Silver, draed Cluimy Seiznre of Palestinian Army Shipment, INDEPERDENT, Jan. 5, 2002, ac 11 [n May 2003, an
Fuyprian-flagged vessel was scieed in the Mediterrancan with rocker fuses and bf)lnh-nml-,mg COMPOIETIES G
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Prime Minister Ariel Sharon described the vesscl as a “ticking bomb.”™ The Authority, how-
ever, denied any involvement. Most impottantly, there was little in the way of international
comment. When asked whether the seizure was a breach of international law, U5, Depart-
ment of State spokesmun Richard Boucher replied: *It was an Israeli operation. You can ask
them questions about how it was condnucted and what its basis was.™

The advent of PSI will soon introduce more state practice with respect to the issue of high
seas interdicdon via the various bilateral and multilateral treaty tnitiatives now under way. The
widespread conclusion of treaties aHowing lor the search and setzure of suspected weapons-
wratficking vessels could conceivably gencrate a new rule of customary international law in
parallel 10 the weaty obligations.™

The development of 4 new customury mle by way of treaty practice, however, may be
made more difficult if the (reaties in question are designed as exceptions to an established
customary rule, Consider, for example, the decades-long debate over the etfect ol bilateral
investnent treaties on the customary international law concerning compe nsation for expro-
priation, or the relusal of the International Court of Justice in the North Sea Continental Shell
cases 1o discern epinio jurisin a uctwork of bilateral maritime delimitation agreements.™ And
il the established rule is particularly well rooted in state practice and opinio juris, this might
also impede, or at least retard, any legal change.” The principle of exclnsive flag state juris-
diction is one such rile, one thut most states have traditionally sought to detend. As aresui,
those seeking new high seus interdiction powers have generaily pursued the wreaty avenne
instead. The preference for the treaty approach to interdiciion is apparent in many situations,
of which the following arc examples.

Banning the Transatlaniic Stevve Trade

During the ninetcenth century, the United Kingdom was successful in developing rights
of high seus interdiction (or, as itwas then termed, “visitation”) as part of a larger eflort to ban
the transatantic trade in slaves. However, this law-making success only proved possible through
the negotiation of a number of bilateral treaties, which in turn made possible the negotiation
ol mulfilateral agreements. 1t did not, at least during the first two-thirds of the nineteenth
century, resull in the development of new customary international law,

During the eighteenth century, the British government regarded the slave trade as a legiti-
mate business endeavor, and many British slave fraders and plantation owners becaine 1~J::::dlhhj,r,‘iT
But when the United States achieved independence in 1776, (hie “triangular trade” of molasses
[rom the West Indics, rum from the North American colontes, and slaves from Alvica coased,
and participation in the slave (rade no longer benelited Britain’s economic interests.™ In 1802,
Nupolean reintroduced slavery in France—the pructice having previonsty been abolished by the
revolutionary government-—and soon Britain's former American colonies began a nmoally

" Address by Prime Minister Aviel Sharon Following the Seizing of the Ship Kavina A, Filag, Jan. 6, 2002, qoailabie
at <htip:/ /S www.emnbassyofistael.org/anicles,/ 2002/ January /2002010706 haml=.

* Dep't ol State, Daily Press Bricfing, Jan. 4, 2002, goadable af <hugp:/ /www.state.gov/ T/ pa/prsdpl/ 2002/
7046 hume=.

' As the International Comt of Justice said in the North Sea Continental Shelf Casex:

There is no doubt thai this process is a perfecy possible one and does from time 1o ime ocour: i constinees
indced one of the recognized mehods by which new riles of customary internatonal Law may be formed.
At the same nime this result is noc lightly ro be regarded as having been aiained,

North Sca Continental Shelf Cases, supra note 56, especially para. 77.

" See C. V. Amevasinghe, fssues of Compensation for the Laking of Alien Property in the Light of Recent Cees cnd Practice,
HLINT'T & Comp, LL.Q). 22,50 (1992} Dhavis Robunson, Expropeintion i the Heslatement { Revised), TR AL 176, 177-7¢
{1984}; Oscar Schachter, Compensation for Fapropriation, 78 AJIL 121, 126-27 (19841); Nonih Sea C ontimental Shell

Cases, sipre nowe 56, especially pavas, 75-78
W See MICHAEL BYERS, CURTOM, TROWER AND THE POWER o RULES, 10826 {1890},
"TWILHELM G, GREWE, THE Lrocns OF INVERNATHONAL Law 555-00 (Michael Byers, irans, & reviser, 2000},
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profitable slave trade with the French.” As Lord Greenville declared 1o the House of Lords
on May 16, 1806: *With the coninnation of the slave trade we only facilitate the competition
of enemy colonies.™

These changing economic interests coincided with the rise of an abolitionist movement
in Brtain. Led by Thomas Clarkson and Williarn Wilbertorce, itwas based on hummanitarian,
rather than economic, concerns.” The changing cconomic and moral landscape proved a
potent cotmbination: in 1810 the Bnush government launched an international campaign
to outlaw the transatuntic slave trade.” This campaign involved five distinct phases: (1) bilat-
eral treaties directed at promoting the eventual abolition of the trade; (2) a [ailed attempt
to negotate a multilateral treary providing a right ol visitation; (3) bilateral visitation reaties;
(4) a successful attempt 1o negotiate a multilateral treaty; and () a failed attempt to assert
a putatve new right ol customary international law against 4 nonconsentling state,

The first step in the campaign was the conclusion, from 1810-1814, of bilateral, slave trade—
related treaties with Portugal, Sweden, Denmark, Spain, the Netheriands, and the United
States.”™ Bt while these treaties aimed at the eventual abolition of the wade, they provided
for no enforcement power,

Britain then switched to a multilateral track. The nonbinding Vienna Declaration ol 1815
promoted the abolition of the slave trade through the adoption of national legistation.™ As
aresult, Louis XVH declared himsclf ready o abolish “at once” the slave uade under the French
ﬂag ' And in the second Peace Treary of Paris, also in 1315, the Great Powers declared them-
sclves ready to abolish *completely and definidvely a trade which is as odious as it is condemnedd
by the laws of religion and nature.”™ But these stalements remained hortatory. When, in 1818,
Britain proposed to give them teeth through a multilateral treaty that would provide for “a
system of maritime police against the contrabund stave trade,” the other European countries
balked at the prospect, perceiving an ulterior motive of extending British authority to “all the
world’s oceans.”™ The 1822 Cougress of Verona, instcad of concluding with a binding muld-
lateral treaty, produced nothing but an empty declaration.™

Meanwhile, Britain had already returned o the bilateral track. The Anglo-Poriuguese
Treaty of 1817 was the “first greatinternational treaty of the Modern Age against the African
slave trade.”™ Through it, Britain and Portugal agreed 1o abolish all slave trading north ol the
Equator, and accorded each other a carctully limited reciprocal right of visitation with respect
to any of their merchant ships suspected of carrying slaves.™ The concept of a right to stop

" Id, at BAT.

™ 14,

il See TLOMAS U ARKSON, THE HISTORY OF LTI BRISE, PROGGRESS, ANDACCOMPLISHMENT OF TTEE AROLITH N OF T
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GREWE, supranote 67, at 567,
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and search was drawn from the luw of neutrality, as it had developed in the context of naval
warfare with respect o ships flagged by nonbelligerent states.™ Similar treaties were soon con-
cluded with Spain, the Netherlands, Sweden-Norway, and many Latin American coun tries. ™
Finally, in 1831, France entered into a treaty with Britain conceding a reciprocal right of visi-
tation, again under specific conditions. ™!

Following the successinl negotiation of these bilateral visitation agreements, Britain again
promoted a multinational treary with cffective enlorcement powers. This it achieved in 1841,
when Britain, France, Russia, Prussia, and Austria signed the Quintuple Treaty loy the Sup-
pression of the Alrican Slave Trade, Article 1 of which declared the slave trade to be a crime
of piracy.™ However, whilc this terminotogy was couched within an essentially contracinal
agreemeint between five siates, its adoption was also aimed at extending the right of visitation
to vessels from nonconsenting stales, since by this stage it was widely agreed, including by the
United States in the Jay Treaty of 1794, that pirates were subject to universal jurisdicion unedler
customary international law.™

Llowever, the Unired States proved 1o be the major obstacle to the British ¢ffort to establish
a generally applicable, nontreaty right of visitation with respect to the slave trade.*” Follow-
ing the adoption of the Quinmple Treaty, slave traders began (o hoist the LS. flag when con-
fronied with British naval vessels.™ In response, the British began 1o assert the right to an
“cnguéte du pavillon™ whereby they would check the ship’s papers but ot examine its cargo—
that is, unkess the papers did not match the ship’s flag.™ A protracted diplomaic dispute, known
as the "Visitation Crisis,” ensucd between the two countries until the British govermmeni backed
down in 1858, declaring in the House of Commons “that by international law we have no right
ol search, no right of visitation whatever, in time of peace.™ Shortly thereafter, however, the
political fraclures and international exigencies of the American Civil War led to the conces-
sion by the United States in the 1862 Washington Trealy, of a mual right of interdiction,”

'The history of the British attempt to ban the wansatlantic slave trade demonstrates how
very difficult it is 10 achieve a customary international Jaw right ol inerdicton on the high seas.
But such rights are oiten achievable by way of treaties, where the assertion of jurisdiction,
having been explicitly consented to in advance, is uncontroversial as between the partics.
Asimilar pattern is discernuble in Canada’s mid-1990s attempt to seoure a right of ingerdiction
with respect to certain fishing vessels on the high seas.

Preserving Straddling Fish Stocks

In the 1982 Law ol the Sea Convention, a numbcer of contested unilateral claims to jurisdic-
lion—for example, over archipelagic waters, the twelve-mile territortal sea, 200-mile fishing
and resource-extraction zonces, and the Canadian Arctic Waters Polluton Prevention Act—swere
accommodated through the negotiation ol awidely ratified iultilateral treary.” Subsequent

He See 11 G Sonnsey, TUE BICGHT OF SEARCIT AND PHE SEAVE TRADE IN ANGLO-AMERICGAN RELATIONS 18141862
{ 133} citalions sighra note H8.
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developments have given rise to similar claims that, in the end, were resolved through other
trealy mechanisins,

In the mid-1990s, Canada became concerned aboul a precipitous decline in fish stocks on
the Grand Banks of the northwestern Atlantic. The decline was exacerbated by foreign {ishing
vessels operating beyond the 200-mile exclusive cconomic zone, In response, Canada asserted
a right 10 interdict vessels on the high seas, if those vessels were suspected of violating con-
servation measures agreed upon among the member states of the North Atlantic Fisheries
Organization (NAFO).” The claim failed as an attempt to develop customary international
aw, but was successtul in applving pressure during multilateral treaty negotiations thad, in the
end, provided Canada with much of what it sought through unilateral action.™

Canada’s imiative began with the adoption of legislation, entitled "An Act o Amend the
Coastal Fisheries Protection Act,” in May 1994,” The legislation cmpowered Canadian fish-
eries officers (o arrest [oretgn vessels in internalional waters off Canada’s east coast if they
believed those vessels to be acting contrary to measures agreed upon by NAFO member states,
or established by Canada.™ It was introduced in what Canada claimed was an attlempt (o create
a rule of cusromary intemational law allowing coastal states 1o engage in such extraterritortal
enforcement measures. ™

'The legislation was strongly protested by other states. The French Foreign Minister con-
demned icin the French National Assembly and European Union (EU) fisheries ministers
agreed to inform Canada that the act was illegal under international law.™

In Auguse 1994, the United Nations Conference on Straddling Fish Stocks and Highly Migra-
tory Fish Stocks began in New York, The head of the US. delegation and the chair of the con-
[erence both decried Canada’s unilateral actions, while EU representatives said that they were
“extremely worricd.”™ Canada responded by pushing hard for a muitilateral treaty that would
extend a coastal state’s right 10 manage fish stocks to the outer edge of the continental shelf.'™
On the opening day of the conference, Canada and Norway announced that they were nego-
tiating a bilateral (reaty that would allow each state to police the other state’s fishing vessels
outside the 200-nile zone; they expressed hope that this would serve as a model for a multi-
Lateral agreement regulating high seas fishing.'™

On March 9, 1995, Canada stopped, scarched, and arrested a Spanish trawler 245 miles off
the Canadian coast and towed itio $t. John's, Newfoundland. '™ Emma Bonino, the EU fisli-
crics commissioner, called the encounter “an act of organised piracy,”'® and the Spanish
government filed proceedings against Canada in the International Court of Jusiice.'™

MNAFO s the internaiional agency that oversees volunrary fishing reguladons for seventecn coumries lishing
owside Canada’s 200-atical-mile exclusive economic zone. See generally <hup:/ Swwwoafo.cas.
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" Canadda: Coastal Fisheries Protecton Actas Asnended in 1994 [received Royal Assent, May 12, 1994 |, veprinted
in 35 [0LM 1383 (1994).
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As stale praciice and opinio juris, the widespread opposition 1o Canada’s actions effectively
precluded the development of new customary international law. However, Canada’s principal
goal of providing legul protection {or the fish stocks was soon achieved. On Angust 4, 1995,
the UN General Assembly adopted the "Agreement [or the Implementation of the Provisions
of the United Nations Convention on the Law of the Sca of 10 December 1982, Relating to
the Conservation and Management of Siraddling Fish Stocks and Highly Migratory Fish
Stocks.”™ This multilateral ireaty, which came into force in Decermnber 2001, allows the parties
to inspect each others vessels on the high seas, secure evidence, and, it a [lag state fails 1o
respond or take action once being notitied of an apparent violation of regional fisheries mea-
sures, bring the offending vesscl 1o port. At the samne time, Canada and the EU entered into
a bilateral treaty concerning satellite tracking and the placing of lisheries inspectors on cach
other's vessels.'™ Since the adoption of these treaties, seizures of fishing vessels have increased
dramatically worldwide: Australia alone apprehended more than seventy-nine vessels in the
{irst eight months of 2003.1% Some, but not all of these seizures oconrred on the high scas,
pursuant to the treaty law that resulted, at least in part, from Canada’s unilateral actions.

And so here again, an cflfort 1o develop a customaiy international law right of high seas inter-
diction proved unsuccessful, and the problem was instead dealt with by way of treaty. A related
patiern of legal development is evident with respect 1o the maritime aspects of the United
States’ “war on drugs.”

Intevdiction of Drug Smugglers

The United States has felt threatened by martme drag trallicking since the 1970s, when
clemand for marijuana excceded the capacity of Mexican suppliers and dealers turned to
Central and Soutlt America for their supplies.'™ Marijuana is a relatively bulky drug, whicli
meant that most of the smuggling took place by sca. The United States’ lengthy coasiline macde
il porous 1o the small, fast boats uscd to bring the drugs ashore, The ULS, Coast Guard con-
sequentdy decided to foous its attenton on the larger and slower “maother ships™ and to expand
the interdiction effort to arcas far from the U.S. coast and olien closer 10 loreign coasts.
Obtaining the legal capacity wo engage in high seas interdictions consequently became a key
element in the U.S. antismuggling campaign.

Rather than secking 1o modify the requirement of flagsiate consent, the Unired States chose
to uphoeld it Initially, it sought consent on a casc-by-case basis."™ But as the drug smugglers
became more sophisticated, and rheir cargos grew to include cocaine and heroin, the United
States negotated and concluded a series of twenty-three bilateral treaties with Caribbean
and Central American states.”"" Some of these treaties are referred to as “shiprider” agrecments,

" Supra note 27, See genevally R.T. Barston, United Notivns £ ference o Stradidling end Highly Migratory Fish Stocks,
19 MaRINg POLY [DY {1995), To date, there are lifty-one parties 1o the Agreement, inchling Canada, the
European Community, and the United Suates. See UNITED NATIONS, OVERVIEW—CONVENTION & RELATED
AGREEMENTS, available af <hup:// www.un.org/Depts/los/convention agreements/ convention overview fish
stocks htms.

"W Canada-F aropean Comnumity: Agreed Minure on the Conservaiion and Management of Fish Stocks (Apr. 20,
1995}, reprinded i 34 [LM 1260 (1995).

" Alison Rehny, Seafes of fusiice, COURDER MalL (Austl), Aug. 23, 2003, Features, at 33,

" See CHARLES M. FUSS [R., SEA OF GRASS: THE MARITIME DRUIG War 1970199, 8 (1996).

" See Willionn C. Galinwre, Narcoties fntevdiction at Sea: UK-UN Cooperation, 13 MARINE POLY 218, 280-22 (1939).

" See Ruachel Canvy, Limits of Coast Guard Authaority In Board Foveigm Mag Vessels on tre High Seas, 23 10 MAR, 1.
123 (1998); Joseph E. Kranck, Bilaferal Maritime Cowiter-Urng and bmwvigrant Tntevdietion Agreeraenis: Iy this the Wirdd
of the Fufure? 31 T MIAMEINTER-AM. 1o REV. 121 (20000, Forhe July 10, 2000 vpdate of the wable of agreements
anmexedd o Rramek's article, see <hwp: /S www ciponline.org/ facts marhunz, Addiionad treaties have subsequently
etered inro force with Thau (Agreement Bewween the United Staces of Americacand (he Republic of Flait Con-
cerning Cooperation ro Suppress Hicio Maridme Drag Trallie, Oet U7, 1097, 1097 UST LEXIS 1287, Honduaras
Hg-rt-vm-: nt Between the Goverament, of the United States of America and the Government of the Republic of
Honduras Concerning Cooperation forthe Suppression of Hhcit Marume ' T'rallic m Nareotie Drags and Psycho-
tropic Substances, Maro 29, 20000, 2000 UST LEXIS 159), Ncaragua (Agreemoent Between the Government ol the
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whereby the Cartbbean or Central American state cormmnits, when requested, to placing one
of its own officials aboard a U.S. Coast Guard vessel. The official is thus pre-positioned o
authorize, on an ad hoc basis, the interdiction of any vessel flagged by his state.’"! Shiprider
agreements enable smaller countries to retain an element of control over the interdiction
ol vessels tlagged by them, while in practical terms providing the United States with all the
legal authority it needs.

Some ol the bilateral treaties go lurther by granting consent o interdictions in advance,
Although this advance consent does not require the presence of a tlag state otficial on board,
other conditions are often imposcd. For example, under a 1981 treaty between the United
Kingdom and the United States, the United Kingdom agrees not to object to the interdiction
of Britsh vesscls, including those flagged by British dependcencics, In a defined geographical
zone that includes “the Gulf of Mexico, the Caribbean Sea, that portion of the Atlantic Ocean
Westoflonginude b5 |degrees| West and South of lanitude 50 [degrees| North and all other
arcas within 150 miles of the Atlantic coast of the United States.™ ' But this advance consent
is subject 10 the right of the British government to be fully informed of any interdiction and,
if 1t chiooses, to subsequently require the relcase of the vessel or any Briush natuonal found
on board.'"?

Fmnally, under some of the hilateral treaties, the United States 1s required to seck permission
to interclict on a case-by-case basis. | lowever, these treaties also stipulate thar if the request
is not responded 1o within a set, relatively short, period of timne, the exisience of consent may
be presutned.’ This presumed consentis, ol course, still based on express consen
vided by treaty—unidd it sull atfords the sialler state means by which 10 exercise some element
of control. It is this approach that has found its way into the recent U.S.-Liberia bilateral
treaty on high scas weapons trafficking as well as the United States’ proposed amendments
to the Suppression of Unlawful Acts Convention.'”

For present purposes, the key point is that, with respect to drug smuggling, the United States
chose to work with, rather than against, the requirement of llag state consent when address-
ing a problem that necessitated an enhanced legal capacity o engage in high seas interdic-
dons. There are several possible, related explanations for the focus on bilateral treaties in
this instance rather than an cffort 10 modify customary international law. Oue is (thad, in prac
tical terms, the United States can achieve all that it needs by way of the treatics: if the vessels

LInited States of Americaand the Government of the Republic ol Nicaragua Concerming Cooperanon to Suppress
[icic Trathe by Seaand Aic, Juse 12001, 2001 UST LEXTS 63}, and Guatemala {(Agreement Between the Goverminent
of the United States of America and the Government of the Republic of Guatemala mnccrmng coxiperation to
suppress illicit iraffic in narcotc drugs and psychatropic subsiances by scaand air, June 19, 2003), available at <hep://
tsembassy state.gov S gualemala wwwiusguatmaritmeagreemente. pdts, Some other connuies have concluded similar
treates as between themselves, See, eg, Treaty Bewtween Spain and [1'1|1p tor Combat Hlicic Dimg 'Tralficking ar Sea,
Mayr. 235, 1990, Spain-Italy, 1776 UNTS 224 {erered into (orce May 7, 194 ; Vicenta Carreno Gualde, Sfuf,l,fnmrm:
of the et Traffr in Naveotw Druge and Psvchotrgne Substanees om the f hgff, Seers: Speenasir Case Lo, 4 SPAaNsN Y BOINTL

L. 91 (1995-9G). The conclusion of the various bilaweral rreaties was anacipated by Article 17 of the 1988 11N Con-
vention Against licic Trattic in Narcotic Drugs and Psychowopic Substances, 28 ILM 497, alvo available at <htep://
www.inodeorg/ pdt convention_1988_canupdEs, which, while affirming the rcquucmfmﬁflhgsmmmnscnt ENCOUT-
sgres the conclusion of bilateral or regional treavics providing a right of stop, search and scizure to other states. See
William C. Gilmore, Drng T :aﬂ" ching Iy Seq: The T9R8 United Natinns Conventton Ageinst Hicit Traffic va Nareotie Drugy
ewreed Pryychotragie Sulnteees, 15 Marging POy 133 (1991).

" The shiprider would also, importantly, be able to authomnaze the TLS vessel to pursue any paracular non—1.s.
viessel into the teriterial waters of lis stawe, and w avthorize the ULS, vessel to engage in “hot pursuic” of a suspec
foreign-flagged vessel Neeing Mom those same waters.

"2 Grear Britain and Nonhern Ireland: Narcotic Drugs: Interdiction of Vessels, Fxchange of Notes concluded
Nov, 13, 1981, 35 UST 4224, 193] UST LEXIS 91, See atvo john Swddle, Anglo-Awmevican Coopreration in the Supgression
of Drogr Smewggfing, 31INT LR Come, 1.QL 726 (1982); Gilmore, Narcotics Frderdiction af Sea: UR-US Cnopertion, sufr
note 104G,

Y7,

1t For oy unph the freghy wirh Mic AVALILL, yufre note 110, sties that authorization to board aned search “will
he umit‘nnmd to have been granred if no reply to the request foranthorization has been made wohin owo hours.”
* See discussion at notes 29-83 yugia.



5410) THE AMERICAN [OURNAL OF INTERNATIONAL | AW | Val. 98:526

used to smuggle drugs to the United States are (lagged at all, they are most likely flagged
by Caribbean and Central American stales; and these states, being heavily dependent on the
United States, were easily persuaded to conclude bilateral treaties, Another explanation is that
the United States values the requirement of flag state consent as it applies to and protects
its merchantvessels (whether flagged at home or abroad) as well as foreign vessels legitimately
carrying goods to or from U.S. territory, and in this instance realized that a reciprocally avail-
able customnary right of interdiction would not be 1n its interest, particularly when bilateral
treatics could achieve the same end. A third explanation is that the United States realized
that other states would not readily surrender the requirement of tlag state consent on an
irrevocable basis, and any eflort to develop a right to interdict suspected drug smugglers in
custotnary international law would therefore fail. In this context, it s noteworthy that the
1988 United Naions Convention Against Illicit Traftic in Narcotic Drugs and Psychotropic
Substances and the 1995 Council of Eurepe Agreement on illicic Traffic by Sea both allirm
the requirement of flag state consent for high seas interdictions of vessels suspected of drug
smuggling;'® Article 110 of the Law of the Sca Convention does the same by implication, with
the qualification—set out in Article 108—that all states “shall cooperate in the suppression
of illicit traflic in narcotic drugs and psychotropic substunces engaged in by ships on the high
seas conlrary (o international conventions,”” One of the possible advaniages of a bilateral
treaty is the fact that the consent on which it is based is not irrevocable in the same way as cou-
sent 1o a customary rule or a general rule in a Jaw-making convention that may acuire the
same stans. Instead, it could concelvably be withdrawn, or the treaty could be considered 1o
have lapsed, if the right were consistently abused by the other state.!'®

These three case studics confirm that the requirement ol ilag state consent is deeply valued
by most states and, therefore, is highly resistant 1o change. A new customary international law
right of interdiction is unlikely to develop simply as a result of the conclusion of numerous
bilateral and multilateral treaties relating 1o the trallicking of missiles and WMID by sea. But
this is not to say that a new customanry right to interdict could not arise as the result ol devel-
opments more broadly, including those outside the law of the sea.

1V, AN EXTENDED RIGHT OF PREEMPTIVE SELY-DEFENSE?

In most circumnstances, loreign-flag vesscls suspected of transporting missiles and WMD on the
high seas will not constitute a threat that is “instant, overwhelming, leaving no choice of meuns,
and no moment of celiberation.” ™ However, the United States has recently soughi, particularly

through its Septernber 2002 Nasional Sceurity Strategy,™ to extend the general right of preemptive

LN, Convention against the [licic Traffic in Narcotic Drugs and Psychorropic Subsiances, sugre note 110,
At 17 (“Tllicit traffic by sca™; Council of Enrope Agreement on [licic Traffic by Sca, Implementing Article 17
of the United Nations Convention against Illicit Trafhic in Narcotc Drags and Psvchotropic Subsiances, Art. 6,
Europ. 15, No, 156 ("Basic rules on avthorization™), alvn available ot <hup:/ / convennons.ooeani/ Treaty /EX S
cadreprincipal.himz. On the tormer agreement, see Gilmore, Prug Trafficking by Sea: The 1988 United Nations Con-
wenditn Apainst Hlicit Traffic in Navcotic Dyugs and Pychotropic Substanees, supranaie 110, On the latter, see William
. Giimore, Nareoties baterdiction wt Sea: Fhe 1993 Councid of BEurope Apreement, 20 MARING POLY 3 (1996).

"7 See discussion at note 8 yupra. Article 108 reads:

1. ANl Stuces shall cooperate in the suppression of illicit ralfic in narcoic drugs and psvchotropic substances
engaged in by ships on the high seas ronrary to internatonal conventions.

2. Anv State which tias reasonable grounds for believing that a ship fving its Nag is engaged in illicic trabfic in
narcotic drgs or psychotrapic substances may request the cooperation of ether States 1o suppress such oradlic,

U O withdrawal from treatics ansd the consequences of “rmatcerial breach.” see 1969 Vienna Convenzon on the
Low of Treaties, 8 11.M 679 (1969), Ars. 36, 60, also avasduble af <htyz:/ Sonureaty.unongs.

" See discussion sugrn p. HB2,

NATIONAL SECURITY STRATEGY OF THE UNITED STATES OF AMERICA 15 {2002}, wmwailable af <hup:s /www.
whitehouse.gov/ nsc/nss pdts, See alse Flreats and Hesprnses, Frown the Docwment: A Steess om Dhisrugong Tervorm, NY.
Trars, Sepr 200 2002, at Al
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self-defense to more distant and uncertain challenges.'' Although this effort is not specific w
the law of the sea, it is framed in the context of the coimbined threat from global terrorism and
WMD. And to the degree that it proves successful, it will directly affect the extent to which states
may engage in high seas interdictions of suspect vessels flagged by nonconsenting siates.

John Bolwon, the architect of PSI, asserted on several occasions during the early stages of
the initiative that an extended right of preemptive seli-defense was part and parcel of’it, For
cxampie, during the PSI meeting in Brisbane in July 2063, he wld The Austrafian that the
Untted States had “a general right of self-dcfence il there was a serious belief that the North
Korearn vessels were carrying matetial for use in WMDs.™' Similurly, in a speech (o the Feder-
alist Society in November 2003, he said, with specific reference (o high seas interdictions of
vessels flagged by nonconsenting states:

Where there are gaps or wmbiguities in our authorities, we may consider secking acldiional
sources for such authority, as circumstances dictate. What we do not believe, however,
is that only the Security Céuncil can grant the authority we need, and that may !)t: the real
source of the criticism we face. '

The Bush doctrine of preemptive seli<lefensc is controversial, notleast because its principal
proposal—the adapiation of “the concept of imminent threat to the capubilities and objec-
tives of today’s adversanies”™ —would introduce more ambiguity inte the faw, thus allowing
power and influence o play a greater role in determining whether sell-delense is avaitable in
particular situasions.” And the doctrine has, generally speaking, not received the widespread
support needed to change customary international law. A few regional powers, such as India,
Israel, and Russia, responded favorably,'" as did Australian Prime Minister John Howard, who
went on to suggest that the UN Charer be amended o altlow for a right of unilateral preemp-
tive action.'™ However, Howard's comments sparked angry protests [rom other Southeast
Asian states, pmle%ls that could themselves coustituate state practice and provide cvidence
of ofrinio juris.'”” And Japan, while expressing support for a right of precmpiive sell<defensc,
was careful to confine its claim to the Carofine criteria.'™

As the Iraq crisis escalated, this at-best mixed reaction may have contributed to bringing the
United States to the Security Council where, on November 8, 2062, it obtained Resolntion
1441."* Although the resolution did not expressly authorize the use of force against Iraq,

1 See Michiael Byers, Preempitive Self-Defense: Hegemony, Eyuality and Strotegies of Legal Change, L1 ].POL. PN 171,
181-82 (2003).

"4 Greg Shenidan, US “Free” ty Hoard N Korea Shijpping, AUSTRALIAN, July 9, 2008, ar 1, See clso Bradiey Graham, ¢ saafrs
ire Pl to Fladt Aveis Prade; apal Authority fin Intensifivd Faterdiction Is Ohestioned, WASH. POs T, Aug. 3, HI0G, at A23 (“In
extreme sitgations, such as the sale by North Korea ol'a nuclear device, a strong arginment can be made for declaving

a clear and present danger, ju‘sljhm;__ action wirler the UN Charter's right of sclf<lcfense, UL.S, officials said .
ln(lvﬂi L5, oMicials have imade clear that LS. forees are prepared to nndertake interdictions in intermeational \\fﬂl{'h
or elsewhere if they geta good lead.™): Chnstopher Krenuner, £ fide Stakes on the Fhgh Seas in Korean Blockade, SYDNRY
\l(}RNIh( Heraln, July 12, 2003, at 34 (quotmyg Bolten, *[i1ds nor only legidmale, it's necessary self-defence.”).

* John R. Bolon, “Legitimuey ™ tn International Affatrs: The Amevican Perspective in Theory and )f)ﬂﬂik}ﬂ, Remarks
to the Federalist Sociery, Washington, I.C., Nov. 13, 2003, auneilable at<http:/ /wwawstane.gov/t/us,/ mm/ 26 (49pt >,

4 NATIONAL SKGURITY STRATECGY OF THE UNITED STATES OF AMFRICA, siupra note 120, ut 15. See Byers, Preemptive
Setf-Defersse, sugranote 121, at IB1-2.

12 Ape Somimi Efron & Carol {-Williams, Plan Fikely to Fyrther Isofate 18, Policy: Some Critees Worry that Other Nedions

Vill See oo Hationale to also Stnke Preemptively, LA TIMES, Sepu. 21, 2002, | {discussing Russta’s claim): Arieh
C‘ Sullivan, Pukistan Tests Missile Amid Frars of Israeli-Indian Strike, JERUSALEM POST, Ot 15, 2003, atc 14 (discussing
India and Lsracl’s claims]; Megan K. Stack & 1lemy Chu, Sveia Asserts fts Right to. Seff- keferse; 1t Might Stvike Buck +f
Tsraed Letviiveches Another A rmrff Demreasers Nays. Fie Thyeat Cags o Week of 1 sealating Rhetorie Beteen the Nutions, LA,
TiMeEs, Oct. 12, 2003, a0 3 (also disassing the lsraeli claim o a right of preemption).

9 See John Shave, Threats and Responses: Asin-Pacific; Startling FFix Nefghbors, Australion Leader Favors First Sirikes,
NY. Tives, Dee, 2, 2002, ac AlL

"5 See Virginia Marsh, Canderra Stademment o Fervor Action Angers Neighbowes, FIN. TIMES, Dec. 3, 2002, ac 10,

PR Shine Coreenn. foapuin Rewdy To Strtke First ff Threatened: PM, SYONFEY MORRING THERALL, Md_} DO 2005, aL K.

PUSC Res, 1441, Now, B, 2002, availafie al <hrp: Swwwamlorg/documentsSscres, htmes. Seealso Julia Preston, Fheats
cened Responses: Unitedd Nations; Security Cownetf Votes, §5-0) For Vgl Frag Hesofwiion Bush Calls 1o "Finad Test, "NY. TIMES,
Mesv, 9, 2008, ar Al
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its terms provide some support for an argument that 4 previous authorization, accorded in
Resohttion 678 ol 1990, was revived as a result of Trug's “rratenial breaches”™ of Resoluton 687,
the 1991 ceasec-fire resolution.’ The Bush administration subsequently relied on both this
argument and the preemptive self-defeuse claim o justify 1he war,”' while its two principal
allies, Britain and Australia, rclicd solely on the Security Council resotutions,'™ The advance-
ment.of two distinct arguments, with the latter receiving broader support, may have reduced
any ellect the preemption claim might otherwise have had on customary law.'™

More recently, widespread opposition to the Bush doctrine was evident in speceches at the
opening of the fifty-eighth session of the UN General Assembly in Seplember 2003, For
instance, Hidipo Hamutenya, the Foreign Minister of Namibia, observed that “the ceniral
theme, that runs through nearly all rhe speeches at this Sessieon, is the call for a retiim to mul-
tilateral dialogue, persnuasion and collective action, as the only appropriate approach 1o resolv-
ing many conflicis facing the international community.”" The claim that an extended right
of preemptive sclf-defense has the widespread support needed 10 develop customary inter-
national faw is difficult to make in light of this and other negative reactions. And vet the claim
continues to be made, most recently in a television interview given by President Bush on Feb-
rary 7, 20041, where he went so far as to say: “1 believe i1 is essential-—that when we see a threat,
we deal with those threats belore they become ninminent. It's oo late if they become immi-
nent. It’s oo late in this new kind of war.”'"™

Given its continued commitment to the doctrine, it might be considered surprising il the
Bush administration did znot scek 10 include an extended form of preemptive self«lefense
within PSL, as one of a series of legal mechanisms for curtailing the international traffic in
missiles and WMD. Morcover, an extended right ol preemption could pravide an additional
advanlage not achievable by way of treaty, parallel customary international law, or even the
existing authoritics of port states: it would apply not only to merchant but also o military
vessels, such as those North Korea might choose to cmploy 1o avold the other mechanisms
being put in place under PSL'*

V. EXCEFTIONAL ILLEGALELY

It should not be assumed, however, thar the United States is sceking to change customary
internationad taw in this area, even if 1t envisages a possible need 1o engage in high seas

" See fane K. Suomscth. Lawr and Poree after frag: A Fransitivnad Momend, 97 AJTL 628, 629-31(2003).

M See Presidenm George W, Bush, Address Lo the Nation (Mar. 17, 2003}, qpailabde at <hup:/ Swww whitehouse,
gov,/ news, releases /2003 /05 2003031 7-7 . humnl=.

"% See Mark Davis & Allesiuulrz Fabro, PM Tabfes Aduice that Action Is Legitimeate, AUSIRALIAN FIN. REN., Mar. 19,
20035, acd); Frances Gibb, Attorrey-Uenerad Cives MEPs Leged Basis for War, TEs (London}, Mar, 18, 20003, a0 2; Statement
by the Aworney General, Lord Goldsmith, in Answer tou Parlinentary Quesnion, 18 Mar. 2008, avadeable ci <o/ #
www. [co.gov.uk/ >

" For a similar observation., see Georg Nolte, The Limits of the Security Cowneil s Pomers and Hs Functionsia the Inter-
nadtonral Feged System—Some Heflections in THE ROLE OFLAWIN INTERNATIONAL POLTTICS 315, 32526 (Michael Byers
cel ., 20004,

“ Hidipe Hamuwienya, Forcign Minister of Namibta, Address to the General Assembly (Sept. 30, 2003, cvalaelie
at<htip:/ Swww unLorg/ webeast/ ga /o8 stitemenes / ruaniengO3080 hens See advo Godlrey Senith, Arromey Generil
& Foreign Minister ol Belize, Address io the General Assembly, (Sept 30, 2003}, available at<hup:/ /wwwan.org’
wehcast/ ga /B ASsialements/ belieng30930 . hime,

" Toterview with President Gearge W. Bush on Meet the Presy with Fim Russert, taped Feb, 7. 2004, broadeast Feb, 3,
2004, franscript avatlable at<htp:/ S msobe.msneom Sid /AL 79RLE 5 See aboPresidem George W_Bush, Srare of the
Lnion Speech, Jan. 20, 2084, avvibedde et <hup:/ Aveww owhitehouse.gov /news releases /20041 70107200405 20-7 himl>
{*America will never seek a permission slip o delend the secunty of our counuy.”™).

YT Warships tand other government-owned ships operated for noncormmercial purposest benelitirom immunity
under customany international law, s codified i Articles 32, 95,90, & 110 of T.OS Comvention, sufradnote 5. This
hmmunity does nor protect aganst self«detense or other responses o viclations ol the international law on the use
of Force. See CGHURGHILL 8 LOWE, srepra note 36, ac 99,
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interdictions of vesscls [lagged by nonconseniing states. The various noncontroversial mecha-
nistms involved in P8I, if rigorously advanced and applied, will render such sitnations highiy
exceptional. Moreover, the United States itseli ascribes considerable importance to the require-
ment of flag state consent.'” The combination of these two considerations raises the possibility
that the United States, if and when it needs to act, may simply choose to violawe the law rather
than seck to modifyv .

This, indeed, is one possible interpretation of che approach taken during the 1999 Kosovo
imtervention, where mostof the intervening states were careful nof 1o advance a legal justifi-
cation lortheiraction. '™ In the truly exceptional situation where there is astrongly lelt com-
pulsion to act, consent from the relevant sovereign siate cannot be oblained, and the Security
Council is not prepared to anthorize action, states may choosce to breach the rules without
acdvancing strained and potentially destabilizing legal justifications. By doing so, they allow
their action to be assessecl siibsequently, notin terms of the law, butin terms ol its political
and moral legititnacy, with a view 1o miagating their responsibility rather than exculpating
themselves.

If the United States inlerdicted a North Korean {lag vessel on the high scas and scized its
cargo without claiming the legal right to do so, it would be opening itself up to a requirement
ol reparation. However, as the International Law Commission made clearin its 2001 Articles
on State Responsibility, any determination of reparations must take into account any contrib-
utory “wilful or negligent action or omission of the injured State or any person or entity in
relation to whom reparation is sought.™ ™ In this era of global terrorism, there is an argument
o be made that traflicking in missiles and WMD, even if not illegal. involves a degree of neg-
ligence on the part of the traflicking state, In any event, any compensation that might be due
as a result of the interdiction would likely not deter the United Scates, provided thatits con-
cerns woere well founded and its matives sincere,

In the ahsence of'a legal claim by the United States, most states would tikely remain silent,
there being no necd to protest an action oy which no opienio juris exists. More cautious states
mighi wish to express the view that the interdiction, while supportable on maoral or political
grounds, was iInconsistent with international law and should remain so. This wonld help to
cnsure that the requircment of flag-state consent remained secure and that the exceptional
violation did not, aver time, somehow become regarded as the rule.

V1. CONCLUSION

The Prolileration Security Initiative is reflective of a shaft in U.S. loreign policy toward a
morc {lexible approach o collective action that eschews boeth ad hoe unilateralism and insui-
tutionalized multilateralism. What Departmentof State Director of Policy Planning Richard
Haass has characterized as a “a la carte muliilateralisro” involves coalitions that will vary in sive
and composition depending on the issue at hand, with the only constant being that the coali-
tions are formed and led by the Uniled States,' From Washington's perspective, this approach

" Seediscussion supra pp. 327-28.
1 See Michael Byvers & Simon Cheswerman, Clvengingr the Rules afiont Rules? Enilateval Fumanidarian Indervention

rmri the fuluve nf frdernationad Law, in TIUMANITARIAN INTERVENTION: ETHICAL, LEGAL AND POUFTICAL DIMENSIONS
17 1‘&"1—‘)111 { ]- 1. Holzgrefe and Robert O, Keohane ods., 20087,

 Sew Draft Avticles on Resfronsibadity of States Jor Intevnationally Weongful Acts, Repm tolthe International Law Com-
iission on the Work of its Fifty-third Session, Acl. 39, geaifoble at <hvps/Awwwoamovg Saw Aile /texts/ Suare _
responsthility /responsibiliy_arcticles{c) pudi=.

" For an earlier articulation ol this view, see RICHARD N Haass, THE RELUCTANT SHERIFF: THE UNITED STATES
APTER T IEGOLDWAR BB (L497), See Thom Shanker, White Flovse Savs the {18, fy Nob w Lowner, fust Choosy, NY.TIMES,
July 51,2000, at AL See adse Richard N, Flaass. Remarks at the Kenman Institne 2003 Annaal Dinner, Washingron,
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would seem to offer several advantages: it largely avoids problems of institutional blockage,
such as those that can occur within the UN Security Councils icallows for the limitation of new
initiatives to small groups of like-minded states, with the group then being expanded once
momentain has been achieved; and 11 enables Lthe United States o focus i1s persuasive elloris
on those most able and walling to assist with respect to any given matier.

Limiting the eurly stages ol o law-making initiative 10 a core group of like-minded states
is hardly a new strategy. For example, it was readily apparent in the mid-1990s attempe to devel-
opamultilateral ugreement on investment. Those negotiations were confined o the twenty-
nine developed states of the Qrganization on Economic Cooperation and Development
{OECD), with the express intent of creating a “free-standing” treaty to which non—-OQECD
members could laler accede on a negotiated case-by-case basis. Developed states, which
already had high standards of investment protcction, were thus excluding developing states
from negotations on a treaty that was intended wltimately to apply to them. And developing
states would have had little option but eventually to sign on; had the negotiations been suc-
cesslul, accession to the agrecinent woulkd likely have become a factor in the granting of
foreign aid, the provision of emergency assistance by the International Monetary Fund, and
the World Bank’s public assessiment of the creditworthiness of individual developing states.'™
PSLseems likewise designed to develop momentum among a core group of like-minded devel-
oped states, with additional states being invited—first to cooperate, then (o purticipate—but
only after agreement on principles has been achieved.

However, keeping the carly stages of an initiative within a core group of states might not
overcome all hurdles. Bolton's early statcinents on preemptive sell<defense are noteworthy
in this context, in that they were not suppnrlt‘d by other PSI states; indeed, The Australian
claimed that its report of his comments in Brishane led (o a *rift” between the United States
and the other countries, which believed that *a UN Secirity Council resolution or an inter-
national convention would be required to allow interception on the high scas.™"" A contribut-
ing lactor here may be the tact that both China and Russia have expressed concerns aboul,
and questioned the legality of, this aspect of the initiative.'” Although Russia has recently
joined PSI, China has made considerable efforts to manage the North Korcan sitnation by
diplomatic and cconomic means.'** Hostility toward PSI from that large and powcerful coun-
iry could limitits effectiveness and provide a source of unnecessary friction in international
atlairs, the potential consequences of which will nochave been lost on member states such
as Britain, France, and Germany.
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‘Therc are no references w preemplive seli-defense in the principles agreed upon at the
September 2003 Paris meeting.'* Instead, there is considerable ambiguity. Bolton continues
ter insist that “[a]clions taken inder the PS1 will be fully consistent with nationai legal authori-
tics and velevant international law and frameworks.” without indicating whether, and to what
degree, the relevant law allows or precludes preemptive action.'™

ILis possible that Bolion has abandoned any attempt o include a preemptive self«lefense
element; as Rebecca Weiner has reported, “the deeper the initative delves into issues of inter-
niational law, the harder the coalition is likely to press for U.N. approval and suppore—an
eventuality the United States is not entirely sanguine to face.™*” Moreover, itis possible that
U.S. shipping interests, and perhaps even the US. Navy, have weighed in in defense of the
requirement of flag state consent. Yet another possibility, however, is that the absence of
clarity is itsclf designed 1o work 1o the eveniuat advantage of Bolton's carly position: one has
only to imagine what could happen once the initiative was firmly established and a vessel regis-
tered in a nonconsenting state were suspected of transporting WMD or missile technology on
the high seas, As Bolton himself indicated in July 2003, the United States would likely inter-
dict: “We are prepared o undertake interdictions nght now and, if that opportunity arises, if
we had actionable intelligence and it was appropriate, we would do it now.” ™ Ii the United
States did interdict, it might not only claim precmptive self-defense but also assert. chat its
claim is consistent with and supported by PSI. And this would in turn leave other PSI states
with a choice: acquicsce in a legal claim that was backed up by a decisive, physical acLof state
practice or publicly protest, thus risking the considerable benefits offered by the rest of PSI
as well as continued good relations with the United States.

PSI states are undoubeedly aware of this potential trap. Yet they are in the diflicule position
of having two potentially incompatible goals: restricting the proliferation of WML, missiles,
and associated technology, on the one hand, and on the other, reducing the risk that the
United Srates will take forceful steps onits own. One of the ironies of contemporaryinterna-
tional polides is that the Bush administration’s evident willingness to use force unilaterally
and preemptively provides it with heightened influence in muitilateral negotiations. From
this perspective, the continucd ambiguity on any preemptive self-«defense clement within PSI
may have the elfect ol pushing other states into acceptng the broadest and most elfective con-
scnsual interdiction regime possible, since such a regime would greatly veduce the frequency
with which the United States would be tempted to act alone.

In any event, PSLin its prescut form is primarily about states strengthening and enforcing
existing national and international rules while 1aking advantage of the requircment of Hag
state consent to accord stop-and-scarch powers to each other. Contrary to some perceptions,
the Bush administration devotes considerable attention to international law, and not just
when it secks 10 disentangle itsclf from existing obligations, or to shield itself trom treaties
and tribunals to which it chooses not. 10 consent. From a global perspective:, PSI as currenily
structured is notideal. But given the very real problem that it secks to address, and the aler-
native paths that the United States might take, this particular instance of a la carte muliilat-
cralism is warthy of suppaort.
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